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Foreword

Since 2008 the European Union has been funding projects in the three ‘Deep South’ provinces
of Thailand through its ‘Non-State Actors and Local Authorities in Development’ programme.
These projects support local and international civil society organisations, universities, local
administrations and other actors with the aim of promoting social cohesion and reconciliation.
With a total budget of about EUR 5.6 million (just over THB 210 million), the European Union has
funded thirteen such projects over the past four years.

One of them is the project entitled “Improvement of Access to Justice for Civilians in the Deep
South Provinces in Thailand”, implemented by the Konrad Adenauer Stiftung. This project has
covered a wide range of fields, including initiatives supporting access to justice and activities
promoting confidence. The most important part of the Programme is certainly represented by
those activities which aim at promoting dialogue, for it is only through dialogue that reconciliation
can take place in a sustainable manner.

Recent developments give us some hope that the situation in the Deep South will improve.
Inclusiveness is the most important issue to take into account when setting up a political
dialogue. Dialogue will need to take place not only between the government and armed groups,
butit should also include the local communities affected by the conflict: they know what a conflict
means and they know what is necessary to make peace. Peace is sustainable only when people
can have a say.

Human rights promotion and protection are the responsibility of all of us. Despite the many
obstacles and difficulties that all parties have encountered, we continue to apply our concerted

efforts to ensure that the judicial system can provide justice and protection to the people in
this area. | hope that this is one of those joint efforts that can help pave the way to peace,

@4//

Ambassador David Lipman

reconciliation and security to the area.
Bangkok, March 2013

Head of Delegation of the European Union to Thailand
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Foreword

The conflict in the southernmost provinces of Thailand - Narathiwas, Yala, Pattani and Songkla -
is regarded as one major issue that affects the development of the whole kingdom. Although
it has been ongoing for decades there were no successful solutions so far. During the very recent
years more emphasis has been laid on dialogue between the civilians and the state authorities
involved. One important aspect seems to be that many actors involved were not sure how to
apply the special laws that have been evoked for most districts in the four Deep South border
provinces. Another issue was the legal aid services provided for did not work effectively and

satisfactorily in all cases.

Therefore, it was timely to improve the possibilities of access to justice for those civilians. That
has been the overall objective of this project funded by the European Union and the Federal
German Government. As implementing agency, the Konrad Adenauer Stiftung (KAS) joined
hands with the Cross Cultural Foundation (CrCF) and the Muslim Attorney Centre Foundation

(MAC) to exactly address this problem.
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This project has supported more than 100 individuals whose rights have been infringed upon
and were solved by legal procedures in the courts of justice. Besides a number of cases have
been filed as strategic litigation in order to gain in - depth knowledge on the adaptation of the
special laws and to analyze possible shortcomings or loopholes. All results have been analyzed
thoroughly by the project team and external law experts from Thammasat University who
present their findings and recommendations for further law reforms in this publication. This
policy paper on “Justice Fund: Research and Analysis on Legal Aid Efficiency and Effectiveness
in Thailand’s Deep South Conflict” will be presented to the Ministry of Justice and the public

for further deliberation.

| 'am very thankful to the authorities of the Kingdom of Thailand in particular, the Southern
Border Provinces Administration Centre SBPAC, the Internal Security Operations Command
@ ISOC, the Ministry of Justice and the National Institute for Development Administration NIDA. Their @

cooperation and openness for dialogue were important factors for the success of this endeavor.
Itis my sincerest wish that the intensive dialogue which has developed over the last few years
not only in the scope of this project but also thanks to many other initiatives will lead to a finally
peaceful solution of this conflict.

Bangkok, March 2013 (2556 BE)

Sl Pl

Clauspeter Hill

Country Representative to Thailand
Konrad-Adenauer-Stiftung
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EXECUTIVE
SUMMARY

The “Justice Fund” policy option for the Ministry of

@ Justice, Thailand has been developed by Thammasat @
Law Research and Consultancy, Faculty of Law at
Thammasat University as part of the “Improvement
of Access to Justice for Civilians in the Deep South
Provinces of Thailand”, a 27-month project (January
2011-March 2013) supported by the European Union
and Konrad Adenauer Foundation. This paper provides
policy recommendations regarding the reform of the
justice fund as a leading effort to improve criminal
justice system and enhance access to justice for
indigent population in Thailand.
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Since 2004, the Deep South of Thailand has been plagued by incessant violence caused
by numerous armed insurgent groups and counterinsurgency forces who applied harsh
measures of coercion and repression against alleged insurgents. The security forces,
bestowed with an excessive amount of power through the enforcement of 3 special
laws (Martial Law B.E. 2457, Emergency Decree B.E. 2548 and Internal Security
Act B.E. 2551) are constantly being reported to have engaged in torture and
systematic abuse of detainees in order to extract confession. Until date, only few
cases have been successfully brought to justice due to common reasons, which
are victim’s lack of legal and financial capacity as well as lack of trust towards

governmental agencies.

The research team has identified solutions to the aforementioned shortcomings
through the systematic improvement of Deep South population’s capacity in
accessing the justice system. The proposed amendments, strictly adhering to
the principles of Rule of Law and Good Governance, aim at utilizing and extending
the functions and objectives of the existing “Justice Fund”. In order to ensure the
highest level of local support during the implementation, the research team endorses
the transparent participatory approach as one of the main reform criteria as to create

an endogenous ownership structure in the local communities.

The research methodologies employed in this paper encompass series of in-depth
interviews with victims, representatives from civil society and responsible government
officials. Moreover, the analysis and discussion have been extended far beyond the
basic references to Ministries’ official regulations and procedures. Expert opinions
in legal, political and socio-economic field as well as the interpretation of news
archives, academic papers and journals from national and international arena have

been incorporated.

Executive Summary
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IX

“Justice Fund”, originally created to serve as an alternative financial source for
indigent populations facing difficulties in accessing to justice system, is being run by
the Department of Rights and Liberties, Ministry of Justice. The policy option proposes
the extension of the eight criteria set out by the Procedure of Ministry of Justice on

Justice Fund 2553 B.E. The criteria stipulated in the procedure are as followed:

(1) To provide financial assistance or expense for bail bond;

(2) To provide financial assistance or expense for lawyer retainer fee;

(3) To provide financial assistance or expense for the court-related fee incurred

during civil and administrative litigations;

(4

=

To provide financial assistance or expense for the cost of proceedings, materials
and equipments incurred during the prove of the evidence and fact finding
mission, the preparation of documents, on-site inspection, land survey and

satellite image as well as the entailing cost for translation and analysis;

G

To provide financial assistance or expense for the cost in other categories such
as travel cost, boarding, service fee and other necessary costs aligned with the

main objectives;
(6) To provide financial assistance or expense for the process of witness protection;
(7) To provide financial assistance or expense for the costs incurred by criminal
offenses and administrative offenses or other wrongful offenses that affect an
individual or a group of more than ten or have an impact on the confidence in

the justice system;

(8) To provide financial assistance or expense for the cost in other categories

as stipulated in (5)

s1wnudigdalduatuznIuleuny 500 NeJnuydsssy : doauazunilnsiKuanisniiiu
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Apart from the support to the overall population with inadequate means, the “Justice
Fund” endorses a specific measure in dealing with diverse demands for legal support
in the Deep South provinces. Through the newly established subcommittee on bail
bond payment, security cases detainees who possess inadequate means to post bail
by themselves are being considered for additional financial support. The past
performance of the subcommittee has demonstrated a satisfactory outcome.
Nevertheless, this paper recommends practical amendments of the financial
supervision and approval criteria as to enable the more efficient distribution of the

fund in the region.

Furthermore, the paper continues to discuss other shortcomings arising during
the implementation as well as the approval criteria implications in the wider
perspective. The analysis of the nation-wide statistical data depicts the fund’s
exclusiveness and inaccessibility to the large number of applicants. The stated
predicaments have mostly been associated with budget limitation, slow and
inefficient process caused by high volume of applications, as well as poor public
relations leading to a low-level of public awareness. By and large, the paper proposes
a set of solutions towards a more inclusive, equitable and efficient distribution of the

fund described as followed.

(1) The sustainable management plan of the “Justice Fund” cannot be achieved
without the provision of reliable funding sources. The state must guarantee such
provisions to the funding body. This will increase the consistency of the future

strategy and budget planning;

(2) The state’s bail bond requirement should not be limited only to the monetary
guarantee. Detainees with minor offenses should be allowed to post bail without
such guarantee. Therefore, the financial support from the “Justice Fund” can be

extended to larger groups of applicants with more urgent legal needs;

Executive Summary
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(3) In order to become more efficient in dealing with specific issues, subcommittees
with expertise in various fields should be established. The approach will accelerate
the overall consideration process of the funding body and will enable a more

efficient utilization of the monetary and human resources ;

(4) The current objectives of the fund as being stipulated in the Procedure of Ministry

of Justice on Justice Fund 2553 B.E. should be extended/amended as followed ;

(4.1) the fund should extend/improve its collaboration between other organizations
in related fields. This includes both the governmental and non-governmental
organizations advocating for alternative crime preventive measure, basic rights
awareness and community legal education, etc :

(4.2) the fund should extend the financial support to the applicants during the
pre-trial process :

(4.3) the fund should extend the financial support to the legal operators in
non-governmental and independent sector and provide sufficient performance
assessment to the operators receiving the support from the funding body :

(4.4) in order to ensure high-quality legal service delivery, the fund should
determine a practice standard for all lawyers who hold justice fund’s registration.
Moreover, the fund should stipulate a standard retainer fee in alignment with the
current market price and must not fail to take into consideration the type of cases,

experience of lawyers, etc.

(5) Endorse effective and sufficient Public Relations campaign to the wider group of

audiences about the current mission and future campaigns;

(6) Reevaluate the efficiency of the outcomes gained from the current approval criteria
based on case by case basis and study about the possibility of alternative funding
approach such as to provide the backstopping service as well as financial support
to non-governmental and independent agencies equipped with more specific

expertise.
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2549

(p.A. 48 - N.8&l.

2550

(.. 49 - N.2l.

2551

(m.A. 50 - n.&l.

2552

(R.A. 51 - N.2.

2553

(.A. 52 - N.8l.

2554

(.. 53 - N.2l.

2555

(p.A. 54 - n.8l.

CIEN]

49)

50)

51)

52)

53)

54)

55)

AYNATINNTA
mszina

(G“m)

n/a

11

59

113

73

145

114

515
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(un)

n/a
337,277
766,521
996,554
402,576

1,499,512
1,670,936

5,673,376

ANRRLRUANLAYUAD

a .
NUIEANMNNDUNR

(Aaidag)
n/a
30,662
12,992
8,819
5,515
10,341
14,657

11,016
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" Brendan Brady, Thailand’s Buddhists Take Up Arms Against Insurgency www.thedailybeast.com/news
week/2012/04/15/ thailand-s-buddhists-take-up-arms-against-insurgency.html. 16 April 2012.

2 Robert Horn, The Real Victims in Southern Thailand's Insurgency, www.time.com/time/world/article/
0,8599,2095306,00.html. 28 September 2011.
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